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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9232. 


CHARLES H. GAINES, Appellant , 

v. 

THELMA MORGAN GAINES, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The complaint in the District Court was for a limited 
divorce, alimony pendente lite and upon final hearing, the 
custody of minor child, court costs and attorney’s fee. The 
District Court had jurisdiction of divorce actions generally 
under Sections 16-403, 16-410 and this court has jurisdic¬ 
tion under Section 17-101 of the District of Columbia Code, 
1940 Edition. 


STATEMENT OF CASE. 

Appellee here, plaintiff in the court below, filed a com¬ 
plaint for limited divorce on the ground of cruelty, for ali¬ 
mony pendente lite and requested that upon final hearing 
she be awarded the custody of a minor child, court costs 
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and counsel fees. The complaint averred the appellant’s 
residence to be in Arlington, Virginia. Service of summons 
was had upon appellant at his home in the State of Virginia 
and the return of the Marsha' for the Eastern District of 
Virginia verified that appellant resided in Virginia. Plain¬ 
tiff, with her complaint filed a notion for alimony pendente 
lite. 

/Appellant filed his answer to the complaint and reply to 
the motion, setting out three distinct and separate defenses 
t<J the action, the first two of said defenses being jurisdic¬ 
tional and the third, a defense to the merits of the action 


ab stated in the complaint. The “First Defense”, juris- 


djctional in nature, set forth that the plaintiff was ineligible 
t<^ obtain the relief sought, in that she had failed to complj 
With the District of Columbia Code (1940), Chapter 4, Sec¬ 
tion 16-401 and that she had failed to comply with Rule 24 
(b) of the District Court of the United States for the Dis 
triet of Columbia. The “Second Defense”, also to the 
jurisdiction, set forth that the appellant, defendant below 
was averred in the complaint to be, and was in fact, a resi¬ 
dent of the State of Virginia. The return of process b\ 
the United States Marshal fjor the Northern District ol 
Virginia, showed that defendant was a resident of the Stat( 
oi Virginia and was served by constructive service of proc¬ 
ess in said State. No process or summons was ever issuer 


to the United States Marshal for the District of Columbia 
nor was any such process or summons ever returned “noi 
to be found.” The said defense denied jurisdiction ol 
the court to make or enter any personal decree oi 
judgment against the defendant under such constructive 
service of process. It is under this “Second Defense” tc 
the complaint that this appeal is predicated. The “Thirc 
Defense” entered by defendant was a full and complete 
denial of all the allegations made by plaintiff in the com¬ 
plaint for divorce on the ground of cruelty. 

I Upon a hearing of the motion for alimony pendente litc 
toe trial court’s attention was directed to the “Second De¬ 


fense” 

* 


and the lack of jurisdiction of the court over the 
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defendant to enter a personal decree or judgment against 
the non-resident defendant, based upon constructive service 
of process issuing out of the District Court. The trial jus¬ 
tice decreed otherwise and thereafter (App. 7) entered 
a personal judgment against appellant to pay to the appel¬ 
lee the sum of Fifty ($50.00) Dollars per month, pendente 
lite as alimony. Following this personal judgment against 
appellant a motion together with authorities was filed to 
set-aside the judgment as being improvidently entered 
(App. 8). The trial justice, by memorandum decision 
(App. 8, 9), denied the motion to set aside his judgment 
against the appellant to pay alimony to the appellee dur¬ 
ing the pendency of the action. From the judgment award¬ 
ing payment of alimony by appellant based upon attempted 
constructive service of process, this appeal is taken. 

STATEMENT OF POINTS. 

1. The court erred in signing the order awarding a per¬ 
sonal judgment in favor of appellee and against the non¬ 
resident appellant, based upon constructive service of proc¬ 
ess served outside the jurisdiction of the District Court. 

2. The court erred in its refusal to set aside the judg¬ 
ment, as improvidently entered against the non-resident 
appellant served with summons by constructive service of 
process outside the jurisdiction of the District Court. 

SUMMARY OF ARGUMENT. 

The judgment complained of is not founded upon due 
process of law and violates the provision of the 14th Amend¬ 
ment to the Federal Constitution. The validity of such a 
judgment may be directly questioned and its enforcement 
resisted on the ground that proceedings in a court of justic * 
to determine the personal rights and obligations of parties 
over whom the court has no jurisdiction, do not constitute 
due process of law. 

The District of Columbia Code (1940), Title 13, Section 
108, said title dealing with Process, Pleadings and Parties 
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provides for constructive service of process by publication, 
as substitute for personal service of process in a limited 
number of cases and conditions. Among such cases and 
coiylitions where publication in lieu of personal service is 
provided for, is a divorce action. Said section further pro¬ 
vides that personal service of process may be made by any 
person not a party or otherwise interested in the subject 
master in controversy on a non-resident defendant out of 
the| District of Columbia, which 'service shall have the same 
effect and no other as an order of publication duly entered. 
It will be noted that such service of process is purely a 
creature of statute. As such it must be and is strictlv con- 
striied. Neither in the cited code provision nor anywhere 
else in the Statutes affecting the District of Columbia is the 
court given the power to decree a personal judgment against 
a party to an action or suit where the person or party is 
before the court on constructive service of process. This 
coArt has ruled that jurisdiction regularly acquired by con¬ 
structive service, whether by publication or by actual ser¬ 
vice of process on a defendant v’ithout the state, is sufficient 
to support a decree for divorce, but, in so far as it purports 
to be a personal decree for alimony, it is void. See Thomp- 
so ft v. Tanner, post. 

Rule 12 (b), of the Rules of Civil Procedure, 28 U. S. 
C. A. following Section 723c, provides # no defense or 
objection is waived by being joined w-ith one or more other 
defenses or objections in a responsive pleading or motion 


i 

> 


* yy 


No provision is made in the rules for a “special 


jurisdiction. The age-old 
general appearance is abol- 


apjpearanee” to challenge the 
distinction between special and w 
isied. The text books and decided cases bearing upon the 
Federal Rules state that a “special appearance,’’ as such 
has been abolished in the Federal Courts. These same au¬ 
thorities unanimously hold that where the responsive plead¬ 
ing, the answer in this case, or a motion to dismiss, ques¬ 
tions the jurisdiction of the cojurt to pass upon the matter 
thlus raised, the same shall be determined by the court with- 
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out reference to the appearance of the party or defendant, 
to the merits of the suit. Prior to the effective date of the 
Rules of Civil Procedure for the District Courts of the 
United States and consistently thereafter it has been de¬ 
cided by the Federal Circuit Courts and the Supreme Court 
of the United States that it is the duty of such courts upon 
appeal to inquire into the jurisdictional question on the rec¬ 
ord before the District Court. 

In view of Rule 12 (b) of the Federal Rules of Civil 
Procedure and the cases decided thereunder in the highest 
appellate courts it is quite apparent that in so far as the 
court acquiring jurisdiction to award a decree of divorce is 
concerned, the service of process made would be sufficient, 
if all requisite procedural steps had been taken, but the 
power of the court to subject appellant to a personal judg¬ 
ment for the payment of alimony under such service of 
process is not provided for and under the rule stated, the 
lack of jurisdiction of the court was brought to the atten¬ 
tion of the court in the method set forth under the rules. 

However, in view of appellee’s failure to follow strictly 
the statutory requirements to effect valid constructive ser¬ 
vice of summons, the court below was without jurisdiction 
to enter any order in the case. 

ARGUMENT. 

The Court was Without Jurisdiction to Enter the Judgment 
Appealed From and Erred in Its Refusal to Set Aside 
Same Upon Motion Made. 

The statement of points relied upon, expressed in differ¬ 
ent words, both relating to the same proposition will be 
considered together in the first phase of the argument. 

The District of Columbia Code (1940), Title 13, Section 
108, provides for substituted service of process against 
non-residents who cannot be found within the District of 
Columbia, against one absent from the District for six 
months, against unknown heirs of deceased persons, in suits 
for partition, divorce, by attachment, foreclosure of mort- 
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;es and deeds of trust and in ail actions at law and in 
eqjuity which have for their immediate object the enforce¬ 
ment or establishment of any lawful right, claim or demand 
to or against any real or personlal property within the juris¬ 
diction of the court. The section further provides that per¬ 
sonal service of process may b<j made on a non-resident de¬ 
fendant outside the District of Columbia but states that 
such service shall have the same effect and no other as an 
order of publication duly entered. 

^Nothing in the aforementioned statute, permitting service 
b\f publication (substituted service of process), changes 
thje fundamental concept that in order to make a party to 
a suit liable personally, there must be personal service of 
pitocess within the jurisdiction of the court rendering the 
judgment. The actions enumerated are essentially actions 
inj rem and not actions in personam. The effect of the 
statute is to permit the court to act upon or adjudicate 
u^on the res within the jurisdiction of the court. 

In the case of Pennoyer v. N iff, 95 U. S. 714, 24 Law Ed. 
565, decided by the Supreme Court of the United States 
inj 1878, it was held that a personal judgment rendered in 
oile state against a non-resident of the state, without per¬ 
sonal service of process upon him within the state or his 
appearance in the action upon service by publication is 
without any validity. And further, that process sent to 
a defendant out of the state, and process published within 
it,! are equally unavailing in proceedings to establish per¬ 
sonal liability. The Court in passing upon the validity 
of the judgment entered against a non-resident upon sub¬ 
stituted service of process of publication, stated: 

“The authority of every tribunal is necessarily re¬ 
stricted by the territorial limits of the State in which 
it is established. Any attempt to exercise authority 
beyond those limits would be deemed in every other 
forum, as has been said by this court, an illegitimate 
assumption of power, and }e resisted as mere.abuse/’ 
(24 L. ed. 568) 
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<<• * • j n a jj ^he cases brought in the State and Fed¬ 
eral Courts, where attempts have been made, under the 
Act of Congress, to give effect in one State to personal 
judgments rendered in another State against non-resi¬ 
dents, without service upon them, or upon substituted 
service by publication, or in some other form, it has 
been held, without an exception so far as we are aware, 
that such judgments were without any binding force, 
except as to property or interests in property within 
the State, to reach and affect which was the object of the 
action in which the judgment was rendered, and which 
property was brought under control of the court in 
connection with the process against the person. The 
proceeding in such cases, though in the form of a 
personal action, has been uniformly treated, where ser¬ 
vice was not obtained, and the party did not voluntarily 
appear, as effectual and binding merely as a proceed¬ 
ing in rem, and as having no operation beyond the dis¬ 
position of the property, or some interest therein. And 
the reason assigned for this conclusion has been that 
which we have already stated: that the tribunals of 
one State have no jurisdiction over persons beyond its 
limits, and can inquire only into their obligations to 
its citizens when exercising its conceded jurisdiction 
over their property within its limits.” 

“Except in cases affecting the personal status of 
the plaintiff, and cases in which that mode of service 
may be considered to have been assented to in advance, 
as hereinafter mentioned, the substituted service of 
process by publication, allowed by the law of Oregon 
and by similar laws in other States, where actions are 
brought against non-residents, is effectual only where, 
in connection with process against the person for com¬ 
mencing the action, property in the State is brought 
under the control of the court, and subjected to its 
disposition by process adapted to that purpose, or 
where the judgment is sought as a means of reaching 
such property or affecting some interest therein; in 
other words, where the action is in the nature of a 
proceeding in rem. As stated by Cooley, in his treatise 
on Constitutional Limitations, for any other purpose 
than to subject the property of a non-resident to valid 
claims gainst him in the State, ‘Due process of law 
would require appearance or personal service before 
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I the defendant could be personally bound by any judg¬ 
ment rendered.’ p. 405.” 

' “To prevent any misapplication of the views ex- 
. pressed in this opinion, it is proper to observe that we 
j do not mean to assert, by anything we have said, that 
l a State may not authorize proceedings to determine 
the status of one of its citizens towards a non-resident, 
which would be binding within the State, though made 
without service of process or personal notice to the 
non-resident. The jurisdiction which every State pos¬ 
sesses, to determine the civil status and capacities of 
all its inhabitants involves authority to perscribe the 
conditions on which proceedings affecting them may be 
commenced and carried on within its territory. The 
State, for example, has absolute right to prescribe the 
conditions upon which the marriage relation between 
its own citizens shall be created, and the causes for 
» which it may be dissolved. One of the parties guilty 
; of acts for which, by the law of the State, a dissolu- 
| tion may be granted, may have removed to a State 
[ where no dissolution is permitted. The complaining 
party would, therefore, fail if a divorce were sought 
in the State of the defendant; and if application could 
not be made to the tribunals of the complaint’s domicil 
in such case, and proceedi ngs be there instituted with¬ 
out personal service of process or personal notice to 
the offending party, the ir jured citizen would be with¬ 
out redress. Bish. Marr. and Div., sec. 156.” 

|Later, the Supreme Court of the United States in the 
case of Pennington v. Fourth National Bank, 243 U. S. 269, 
6i L. Ed. 713, 715 (1917), pertinent to the matter here 

before the court, stated the law to be: 

» ! 

“Substituted service on a' non-resident by publication 
furnishes no legal basis f)r a judgment in personam. 
Pennoyer v. Neff, 95 U. 3. 714, 24 L. ed. 565. • * * 
The only essentials to the exercise of the state’s power 
are presence of the res within its borders, its seizure 
at the commencement of proceedings, and the oppor¬ 
tunity of the owner to be’heard. Where these essen¬ 
tials exist, a decree for alimony against an absent de- 
, fendant will be valid under the same circumstances and 
} to the same extent as if the judgment were on a debt,— 


i 
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that is, it will be valid not in personam, but as a charge 
to be satisfied out of the property seized, (cases 
cited) ” 

Prior to the rendition of the decision by the United States 
Supreme Court in Pennoyer v. Neff, supra, The Supreme 
Court of the District of Columbia, sitting in General Term 
in 1873, on appeal from a decision of the lower court 
wherein the question of substituted service of process by 
publication was before the court, stated the law as follows: 

* Notice by publication in such a case is proper 
as to non-resident parties, and in most cases is not re¬ 
quired by the law. But of itself, no publication to non¬ 
residents can confer jurisdiction over them, nor can 
even personal service of notice through the mail, or 
by means of an agent, and a decree founded on such 
a notice would be absolutely void. But if the subject of 
suit be property lying under the jurisdiction of the 
court, a decree after such notice would bind the prop¬ 
erty. The notice then, of itself, is of none effect on 
the question of jurisdiction. If there be no property 
there is no jurisdiction. It is the subject-matter, then, 
alone which is the ground of jurisdiction # * # 
Fraser v. Prather, 1 McArthur’s Reports 206. 

That the decision in the case of Pennoyer v. Neff, supra, 
is the law of the case in this jurisdiction whenever attempt 
has been made to saddle upon one of the parties to a suit 
for divorce or maintenance, a personal decree, in the nature 
of alimony, has been reiterated by this court, time and 
again. In Thompson v. Tanner, 53 App. D. C. 3, 287 Fed. 
980, decided in 1923, this court said: 

“A further jurisdictional objection is urged against 
the power of the court to sequestrate the property of 
defendant and apply the proceeds therefrom to the 
maintenance and support of the plaintiff. An action 
for divorce is a proceeding in rem and a valid decree 
may be rendered without jurisdiction of the person of 
the defendant. Jurisdiction acquired by constructive 
service, whether by publication or by actual service of 
process on a defendant without the state, is sufficient 


has the power to saddle the judgment for alimony on a 
non-resident defendant husband, why, upon non-payment 
under such a judgment cannot the defendant be held in con¬ 
tempt of court. Certainly, it is not averred there is any 
other method of collecting the judgment, since there is no 
showing that the appellant has or ever did have or own 
property in the District of Columbia. 

(Again referring to the memprandum of the trial justice 
(App. 9), it is revealed by the complaint and the answer 
thereto that there is no question in the present case per- 
ta ning to the support of “children,’’ since the one child 
of the parties is and has been in the exclusive custody of 
th^ appellant at the last marital domicile of the parties, the 
husband’s home in the State of Virginia, where it is sup¬ 
ported and maintained by the appellant. 

Again referring to the case of Thompson v. Tanner, 
supra, and to the precise point of the validity of a per¬ 
sonal judgment where the same is based upon substituted 
service of process, this court said: 

“Such a decree, based upon personal service of the 
defendant within the jurisdictional limits of the court, 
is good the world over; bu; when based upon construc¬ 
tive service, it is void, un ess jurisdiction is acquired 
by seizure of property of the defendant within the 
immediate jurisdiction of the court, when the judgment 
will be held valid only in respect to that property, and 
within the jurisdiction of the court rendering it. The 
t general rule as to jurisdiction of the state over prop- 

I ’ erty, within its limits, for the protection of its citizens, 
was stated in Pennoyer v.-Neff, 95 U. S. 714, 723 (24 
L. ed. 565).” 

In the case of Bunnell v. Buumell, 25 Fed. 214, 217, the 
Circuit Court in passing upon a Michigan statute similar 
to the District of Columbia statute providing for substituted 
service of process in a divorce action, held: 

“In terms, the act applies to all cases where alimony 
is decreed; but it ought to be construed in harmony 
with the general principle above stated, that a personal 


! 
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decree can only be supported by a personal service of 
process **•**.” 

In the case of Johnston v. Johnston, 64 App. D. C. 87, 88, 
74 F. 2d 774, this court held: 

‘‘This right, however, to proceed against the property 
of the defendant arises from the nature of the pro¬ 
ceeding in which the order is entered, namely, the di¬ 
vorce proceeding which is a proceeding in rein, and 
the order for the payment of alimony and suit money, 
by the court having original jurisdiction of the action 
for divorce, is merely quasi in rem. ‘The jurisdiction 
thus acquired over the property of the defendant arises 
from the peculiar status of the parties. It is the mar¬ 
riage status which constitutes the res, making a divorce 
proceeding one in rem, and not an action in personam. 
An order to sequestrate property of the absent de¬ 
fendant, within the immediate jurisdiction of the court, 
is quasi in rem, issued to satisfy a personal claim on 
specific property. Thus the court acquires jurisdiction 
to render a judgment essentially in rem affecting such 
property, notwithstanding the absence of the owner 
, from the State, and the impropriety of rendering a 
personal judgment against him. The judgment is "not 
effective against the world, but only the interest of the 
defendant in the propertv’. Thompson v. Tanner, 53 
App. D. C. 3, 287 F. 980, 985. 

“The special statutory right to proceed under sub¬ 
stituted service against the property of the defendant 
in such case is limited to the jurisdiction of the court 
in which the order was entered. Any attempt to en¬ 
force the payment for alimony and suit money pendente 
lite in a foreign jurisdiction is in the nature of an 
action in personam, and can only be maintained through 
personal service upon the defendant.” 

In the case of Fidelity <& Deposit Co. v. Nelson, 50 App. 
D. C. 103, 267 Fed. 746, this court said: 

“It is rudimentary that a personal judgment cannot 
be obtained legally on substituted service.” 


To the same effect is Indemnity Co. v. Smoot, 
App. D. C.-, 152 F. 2d 667, 669. 


U. S. 
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Substituted Service of Summons Defective. 

i 

A further jurisdictional ground apparent on the face of 
the record for setting aside the personal judgment ;om- 
plained of, is the failure of applellee to comply with the pro¬ 
visions of the District of Columbia Code (1940), Title 13, 
Sections 108 and 109. SectioA 108 of the code heretofore 
referred to in this argument makes provision for substi¬ 
tuted service of process upon any defendant who cannot be 
found and who is shown by affidavit to be a non-resident. 
Section 109 provides in addition, that no order for substi¬ 
tution of publication for personal service shall be made 
until a summons for the defendant shall have been issued 
and returned “not to be found,” and the non-residence of 
the defendant shall be proved to the satisfaction of the 
court. The record here (App. 2) reflects that complaint 
was filed in the court below on the 8th day of November, 
1945, and summons was served upon appellant in the State 
oi Virginia on the 22nd day of November, 1945 (App. 5); 
tl at there was not sufficient time from the date of the filing 
oi the complaint to the date of service by the U. S. Marshal 
fcjr the Eastern District of Virginia for appellee to comply 
with Section 109 of the Code and in fact no summons was 
ever returned “not to be found” by the United States Mar¬ 
shal for the District of Columbia. This Honorable Court 
h£s held the issuance of the summons and the return of the 
Marshal for the District of Columbia “not to be found,” 
isi jurisdictional and must be complied with; that each step 
in[ the statutory proceeding must be followed, otherwise the 
service of process is void. Federal Rules of Civil Proce¬ 
dure 4 (e), (f). Notes and cross references to decisions, 
Sections 10S and 109 D. C. Code (1940), Plumb v. Bateman, 
2 |App. D. C. 156, 172, 173, Thompson v. Tanner, supra. 

\ 

f 

I 


I 
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Appearance of the Defendant Below With Relation to the 
Validity of the Judgment Herein Complained of. 

In this second phase of the argument consideration is 
given to the matter of the “appearance” of defendant below 
and as related to the judgment discussed in the first phase 
of the argument. 

The only other question involved in this appeal, the mat¬ 
ter of the “appearance” of the defendant in the cause, was 
brought up at the hearing on the motion for alimony by 
counsel for the appellee. Later, the trial justice in his 
memorandum denying the motion to set-aside the judgment 
for alimony (App. 9) by inference, suggested that it 
was questionable whether defendant could be permitted 
to challenge the jurisdiction of the court to award a per¬ 
sonal judgment for alimony, and at the same time to plead 
to the action for divorce on its merits. 

As stated in the Summary of Argument, in the case of a 
non-resident defendant who cannot be found, the District 
Court by statute is permitted, upon proof of service of 
process, either served personally out of the jurisdiction of 
the Court, or upon substituted service by publication to 
award a decree of divorce to the complaining party. Dis¬ 
trict of Columbia Code (1940), Title 13, Section 108, makes 
provision for such service. Neither the aforementioned 
title and section of the code nor any other title or section 
authorizes a personal judgment against a party based upon 
such service of process. We come then to the point or 
question as to whether or not the appearance of the appel¬ 
lant by his answer to the complaint, in the form and manner 
presented, waived the jurisdictional feature presented and 
considered by the trial court in “Defense 1” and “Defense 
2” of defendant’s answer to the complaint. For a correct 
determination of this point or question resort must be had 
to Rule 12 (b), of the Federal Rules of Civil Procedure 
and the judicial decisions rendered interpreting said rule. 

Rule 12 (b) of the Federal Rules of Civil Procedure pro¬ 
vides : 
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“Every defense, in law or fact, to a claim for relief 
p in any pleading, whether a claim, counterclaim, cross- 

* claim, or third-party claim, shall be asserted in the 
responsive pleading thereto if one is required •***•. 

* No defense or objection is- waived by being joined with 
t one or more other defenses or objections in a respon- 

| sive pleading # * V’ 

% 

Commenting upon the Rule and section as quoted, this 
Honorable Court in the case of Schlaefer v. Schlaefer, 71 
App. D. C. 350, 354, 112 Fed. 2nd 177, stated: 

“The provision appears to be applicable, in terms, as 
well to objections to the pourt’s jurisdiction, whether 
of the person or of the subject matter, as to others.” 

* 1 Moore, Federal Practice (1938) 639, 649, (1940) 

- 53 Harv. L. Rev. 493. 

| Following the Schlaefer ca.*e and the citations noted, the 
district Court of the United States for the District of 
Columbia, in 1943, in the case of Frye v. Batavia, Civil 
Action No. 19213, reported in W.L.R. Vol. LXXI, 553, held: 

( “Special Appearances are no longer necessary in any 

* case. A party who proceeds in accordance with Rule 
f 12 can raise any and all defenses without waiver. 1 

Moore’s Federal Practice 649. If the defendant so 
» desires he may present every defense or objection that 
he has in his answer without waiving any rights. Thus 
objections that the court* has not secured jurisdiction 
over the defendant, or that the venue is improper, de- 
i fenses which quite commonly have to be made by special 

j appearance, may be pleaded in the answer together 

f with such other defenses as a failure on the part of 

the plaintiff to state a cause of action, * * * The de- 
\ fendant waives nothing by so doing * ' *. 1 Moore’s 
Federal Practice 627.” 

Again, in 1943, the District Court for the District of 
i’olumhia, speaking through the person of the same Justice, 
Jlr. Chief Justice Eicher, in the case of Thorne v. Coe, et al, 
3 Fed. Rules Decisions, 259, 260, held: 
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“After a lengthy discussion of Rule 12 (b), it is stated 
in 1 Moore’s Federal Practice 649: ‘Special appear¬ 
ances are no longer necessary in any case. A party 
who proceeds in accordance with Rule 12 can raise any 
and all defenses without waiver’. In support of this 
conclusion, it is stated at page 627: ‘If the defendant 
so desires he may present every defense or objection 
that he has in his answer without waiving any rights. 
Thus objections that the court has not secured juris¬ 
diction over the defendant, or that the venue is im¬ 
proper, defenses which quite commonly have to be 
made by special appearance, may be pleaded in the 
answer together with such other defenses as a failure 
on the part of plaintiff to state a cause of action, * # * # 
The defendant waives nothing by so doing’. It would 
appear, therefore, that by joining with the defenses 
enumerated (1) to (5) of Rule 12 (b) with the defense 
of failure to state a claim upon which relief can be 
granted, defendant Carney has not waived any of his 
rights and, consequently, the court had no jurisdiction 
over his person.” 

In the text of 1 Moore, Federal Practice (1938) 648, it is 
stated: 

“As explained, the theory of the rule (Rule 12 (b)) is 
that the quick presentation of defenses or objections 
should be encouraged and that successive motions 
which prolong such presentation should be carefully 
limited. Accordingly a party is protected against 
waiver merely because he has joined certain defenses 
or objections together. Thus a defendant may present 
every defense in his answer, which may include such 
diverse defenses as (1) lack of jurisdiction over the 
subject matter, (2) lack of jurisdiction over the person, 
(3) improper venue, (4) insufficiency of process, (5) in¬ 
sufficiency of service of process, which do not go to the 
merits, (6) which is to the merits, a plea in abatement 
etc. # * * 

The case of Herzog v. Hubbard, 68 App. D. C. 383, 385, 98 
Fed. 2d. 255, in construing Equity Rule 29, 28 U. S. C. A. 
following section 723, prior to the effective date of the 
Federal Rules of Civil Procedure, and the effect of said 
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rule upon appearance, general or special, entered by a de¬ 
fendant, referred in the decision to the then new rules of 
civil procedure applicable to ill Federal Courts, and de¬ 
cided, in the light of the Federal Rules of Civil Procedure 
(Rule 12), the court’s decision in Ryan v. McAdoo, 46 App. 
D. C. 117, was correct and would thereafter be followed 
u$der the Federal Rules of Civil Procedure. 

Jn the case of Cooper v. Burton , 75 App. D. C. 298, 299, 
1: 7 Fed. 2d. 741, a complaint was filed in the District Court 
tc have the mental competency of an alleged insane person 
determined and upon a finding of insanity, to have ap¬ 
pointed a committee of her property and estate. After the 
filing of the complaint and a return of the subpoena by the 
Marshal “not to be found,” an order was entered for sub¬ 
stituted service of process by publication. Copies were 
mailed to the insane person and to the superintendent of 
the sanitorium in the State of New Jersey where the insane 
person was confined under a Commitment of a New Jersey 
court. Following receipt of the complaint and the order 
of publication by the parties in New Jersey, the committee 
appointed by the New Jersey Court, appearing specially, 
moved the Court to vacate the order of publication and 
dismiss the petition because of lack of jurisdiction. Upon 
hearing the District Court vacated the order of publication 
and dismissed the petition. tjp° n appeal, appellants con¬ 
tended that appellees intended special appearance was in 
fact a general appearance. This court held, however: 


# * the present case was begun after the new 
Federal Rules of Civil Procedure became effective. 
12 (b) of these rules, 28 U. S. C. A. following section 
723c, provides: * # * • No defense or objection is 
waived by being joined with one or more other defenses 
or objections in a responsive pleading or motion * • * *. 
j This rule applies in the present case and is conclusive 
: on this point. See Schlaefer v. Schlaefer, 71 App. 
j D. C. 350,112 Fed. 2d. 177;, 130 A.L.R. 1014.” 

\ Authorities applying and supporting the theory of Rule 
lfe (b) are growing in number and excerpts from these are 
\ 

i 

i 


I 

» 
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included herein in support of appellant’s position before 
the trial justice, that where a jurisdictional question is 
pleaded as a defense in the answer or responsive pleading, 
and the same is joined with other defenses in the answer 
going to the merits of the case, the pleader does not waive 
the jurisdictional defenses or his rights and consequently, 
the court has no jurisdiction over his person. 

The case of Bowles Admr. OP A v. Underwood Corpora¬ 
tion, 5 F. R. D. 25, in the District Court for the Eastern 
Dist. of Wis. was an action for treble damages and injunc¬ 
tion. Defendant was described as a New York Corpora¬ 
tion. Defendant filed an answer denying it was a New York 
Corporation, stating it was a corporation organized and 
existing under the laws of the State of New Jersey and 
therefore the court lacked jurisdiction of defendant. While 
the jurisdiction of the court was quite properly upheld, the 
court in passing upon the argument of plaintiff in its mo¬ 
tion to amend the complaint, held: 

“Plaintiff argues that the summons herein was served 
upon an agent of the New Jersey Corporation which 
thereafter made a general appearance in this action, 
and that by reason of such appearance the court has 
jurisdiction over the person of the defendant. This 
contention cannot be sustained. Since the adoption of 
the Federal Rules of Civil Procedure, special appear¬ 
ance to challenge jurisdiction over the person or im¬ 
proper venue are no longer necessary. Rule 12 (b), 
F. R, C. P. 28 U. S. C. A. following section 723c, pro¬ 
vides that every defense, in law or fact, to a claim for 
relief shall be asserted in the responsive pleading, ex¬ 
cept that it provides that at the option of the pleader 
certain defenses may be made by motion. The defen¬ 
dant, therefore, properly raised the question of juris¬ 
diction in its answer. Defendant’s general appear¬ 
ance in no way prejudiced it from raising the question 
of jurisdiction (cases cited).” 

Orange Theatre Corporation v. Rayherstz, et al., 139 
Fed. 2d. 871, 874, a decision of the 3rd Circuit Court of 
Appeals (1944), was a case arising under the Sherman and 
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Clajton Acts, wherein complaint was filed in the District 
Court for the District of New Jersey and service of process 
was had on the several defendants in the Eastern and 
Southern Districts of New York. Each of the defendants, 
misconceiving the legal effect of the service of process upon 
them, outside the jurisdiction 6f the trial court, moved 
the court to quash the service Upon each of them and to 
dismiss the complaint on the ground of improper venue. 
The trial court granted the motion and its decision was ap¬ 
pealed. Upon appeal, the circuijt appellate court held that 
the idefcnse which the motions sought to assert in the trial 
cou£t, to wit; improper venue, "syas bad. The circuit court 
held however, that what the motion actually showed was 
lacH of jurisdiction over the pefsons of the individual de¬ 
fendants and while the jurisdictional question was not 
argfred in the court below, or ip the circuit court, that it 
was* clearly raised by the motibn and was open for con¬ 
sideration of the court on the appeal. With reference to 
the [new Federal Rules of Civil Procedure and the right of 
the»parties defendant under Rule 12 of the rules, to raise 
jurisdictional questions and at the same time placing them¬ 
selves voluntarily under the court’s power, the court, 
through Judge Maris, held: 

(“The question then arises whether by thus voluntarily 
♦ placing themselves under the court’s power the in¬ 
dividual defendants lost the right to assert the original 
lack of jurisdiction over thieir persons. Prior to the 
f adoption of the Rules of Civil Procedure a voluntary 
; appearance ordinarily hasjthat result (cases cited). 
r It is true that the federal courts followed the common 
;law practice of permitting a defendant to appear 
t specially for the sole purposle of attacking the jurisdic- 
| tion without thereby subjecting himself to the power 
I of the court generally (casjjs cited). The courts fol- 
) lowed this practice because they believed that a sound 
public policy required them, as a matter of grace, to 
permit a defendant to test the jurisdiction of the court 
. over him before proceeding to adjudicate his cause, 
i In so doing they were exercising judicial restraint, how- 
f ever, rather than giving recognition to a lack of power 
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over a defendant who voluntarily made a special ap¬ 
pearance, for such an appearance has been held to be 
sufficient to give a court general jurisdiction over the 
defendant if the court's procedural rules so provide. 

“We think that the Rules of Civil Procedure call 
for the use of similar restraint on the part of the fed¬ 
eral courts in the exercise of their power over a de¬ 
fendant who has voluntarily appeared to defend an ac¬ 
tion against him but who desires also to raise a juris¬ 
dictional defense. Under Civil Procedure Rule 12 such 
a defendant is expressly given the right, at his option, 
to assert by motion before answer or in his answer 
itself a jurisdictional defense such as that of lack of 
jurisdiction over his person. The rule states that ‘No 
defense or objection is waived by being joined with 
one or more other defenses or objections in a respon¬ 
sive pleading or motion.’ If he chooses to assert the 
defense in his answer, rather than by motion, he must 
include with it all other defenses of every kind, meri¬ 
torious as well as jurisdictional, which are available 
to him. It has long been recognized, however, that the 
filing of an answer to the merits involves an appearance 
in the action for all purposes, (cases cited) It will 
thus be seen that Rule 12 permits a defendant to raise 
a jurisdictional defense even though his voluntary ap¬ 
pearance has already called into existence the potential 
power of the court to adjudicate the merits of his con¬ 
troversy. The rule requires the court to decide without 
reference to the voluntary appearance the question of 
jurisdiction thus raised and, if the question is decided 
in the defendant’s favor, to refrain from further 
exercising over him the power which his appearance 
has given it. 

“It necessarily follows that Rule 12 has abolished 
for the federal courts the age-old distinction between 
general and special appearances. A defendant need no 
longer appear specially to attack the court’s jurisdic¬ 
tion over him. He is no longer required at the door of 
the federal courthouse to intone that ancient abracada¬ 
bra of the law, de bene esse, in order by its magic 
povrer to enable himself to remain outside even while 
he steps within. He may now enter openly in full con¬ 
fidence that he will not thereby be giving up any keys 
to the courthouse door which he possessed before he 
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icame in. This, of course, is not to say that such keys 
must not be used promptly. If the defense of lack of 
jurisdiction of the person is. not raised by motion be¬ 
fore answer or in the answer itself it is by the express 
jterms of paragraph (h) of Civil Procedure Rule 12 
(to be treated as waived, not because of the defendant’s 
X'oluntary appearance but because of his failure to 
lissert the defense within the time prescribed by the 
^ules. We conclude that within the time allowed for 
herring the answer the defendant may assert this de¬ 
fense unless he has waived it by some action other than 
his voluntary appearance. In so holding we are in 
accord with the decisions of other courts which have 
considered the question. Blank v. Bitker, 7 Cir., 1943, 
135 F. 2d 962.” 

i 

T<j the same effect is the case of Blank v. Bitker, 135 F. 
2d 9o2, in the 7th Circuit Court .wherein the court, basing 
its determination upon one of the decisions of this court, 
said it 


| “Bitker chose to answer’and in one pleading set 
forth all his defenses, including lack of jurisdiction 
bver his person and improper venue. Under the Fed¬ 
eral Rules of Civil Procedure, which were in effect 
when this action was instituted, the prior practice as 
to waiver was changed so that defenses to the merits 
may now be set up in the same pleading which includes 
defenses of lack of jurisdiction of the person and wrong 
venue, without waiving the latter defenses. Rule 12 (b) 
so provides, in stating that ‘no defense or objection is 
waived by being joined with one or more other de¬ 
fenses or objections in a rejsponsive pleading # * V 
♦And authorities supporting and applying Rule 12 (b) 
are growing in number. Accordingly, special appear¬ 
ances to challenge jurisdictipn over the person or im- 
fproper venue are no longer necessarv. Cooper v. 
(Burton, 75 U. S. App. D. C. 298, 127 F.*2d 741; Mole- 
jsphini v. Bruno, supra; Massachusetts Farmers De- 
Tense Committee v. United States, D. C., 26 F. Supp. 
941.” 

> 

To the same effect from the 8tl Circuit Court of Appeals, 
see Davis v. Ensign-Bickford Co,., 139 F. 2d 624, 627. 


♦ 

I 
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It was the duty of the trial court to make a determination 
and finding as to the jurisdiction of the court to award a 
personal judgment against the defendant below, when such 
jurisdiction was denied by defendant in the answer. And, 
in the event such determination and finding was in error, 
the same is reviewable on appeal, even in the Supreme 
Court of the United States. Such a review by the appel¬ 
late court is upon the record before the District Court, 
and in a case where the jurisdictional feature is not chal¬ 
lenged in the record or by argument before the lower or 
appellate courts, it is the duty of the appellate court to 
still insist that the jurisdictional facts be established or 
the case dismissed. 

The case of Central Mexico Light and Power Co. v. 
Munch, 116 F. 2d 85 (1940), in the 2nd Circuit Court of 
Appeals, was a case wherein several defendants were sued 
as individual bondholders. The answer filed on behalf of 
some of the defendants, pleaded among other defenses, 
lack of jurisdiction of the court, because there was not the 
requisite amount of money in controversy, as to each of 
them. The court, in modifying the decree appealed from 
and dismissing the action for want of jurisdiction in the 
court, said: 

“But we think all these matters should be passed by, 
since we are met at the threshold with a claim of lack 
of jurisdiction, which we think is well taken. 

“Jurisdiction is based on diversity of citizenship. The 
parties are citizens of different states, but the ques¬ 
tion arises whether, as the complaint formally alleges, 
‘the matter in controversy exceeds, exclusive of inter¬ 
est and costs, the sum of $3,000. ’ Defendants Marx 
and Peifer filed an answer in which, as a second de¬ 
fense, they asserted that the court lacked jurisdiction 
because there was not the requisite amount as to each 
of them. * * * * * Defendant Munch filed an answer 
asserting that he was interested in only a sifigle $1,000. 
bond, and also moved for severance, dismissal, sum¬ 
mary judgment, and such other and further relief as 
might be just and proper. Moreover, in two separate 
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affidavits lie raised the question of jurisdiction, and 
in one he asked specfically for c.ismissal on that ground. 
Plaintiffs’ suggestion that Mrnch is not relying upon 
this objection surely is not well taken, nor is plain¬ 
tiffs’ objection that the motion to dismiss of the other 
defendants came too late. It i|s not important whether 
tie objection is called a motion to dismiss or one for 
summary judgment. Since the same relief is sought, 
the difference in the name is unimportant. In any 
eyent, the affidavits presented are available on either 
lotion. Federal Rules 6(d); 12(b), 43(e), 53(e), 28 
r. S. C. A. following section 723c; Palmer v. Palmer, 
). C. Conn., 31 F. Supp. S61;ll Moore’s Federal Prac¬ 
tice 645-647. Moreover, it i^ well settled that plain¬ 
tiffs always have the burden of proving jurisdiction, 
the court must raise the objection of its own motion 
if it is not otherwise presented. Citing Clark v. Paul 
£lray, Inc., ante, and Fed. Rule 12(h).” 
f 

Tlje Supreme Court of the United States in the case of 
McNutt v. General Motors Acceptance Corp., 298 U. S. 178, 
56 Sjup. Ct. 780, 80 Law Ed. 1135, 1141, (1936), a case 
wherein the jurisdiction of the trial court was challenged, 
said*: 

; The Act of 1875 prescribes a uniform rule and there 
should be a consistent practice in dealing with jurisdic¬ 
tional questions. # * * * * The authority which the 
statute vests in the court to enforce the limitations 
of its jurisdiction precludes the idea that jurisdiction 
hnay be maintained by mere averment or that the party 
^asserting jurisdiction may be relieved of his burden 
[by any formal procedure. If his allegations of juris- 
'dictional facts are challenged by his adversary in any 
t appropriate manner, he must support them by com- 
Jpetent proof. And where they are not so challenged 
the court may still insist that the jurisdictional facts 
| be established or the case dismissed. • • • * • 

“Here, the allegation in (the bill of complaint as to 
the jurisdictional amount whs traversed by the answer. 
The court made no adequate finding upon that issue of 
fact, and the record contain^ no evidence to support the 
allegation of the bill. There was thus no showing that 
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tlie District Court had jurisdiction and the bill should 
have been dismissed upon that ground.” 

Again, the Supreme Court said: 

“A motion of the appellants in the court below to 
dismiss the bill of complaint for want of the jurisdic¬ 
tional amount was withdrawn, and the jurisdiction of 
the District Court is not challenged here. But on the 
argument, it appearing doubtful whether the ‘matter in 
controversy’ exceeded ‘the sum or value of’ $3,000. 
we raised the question whether the jurisdictional 
amount was involved, as was our dutv (cases cited). 
Clark v. Paul Gray, et al. (1939), 306 U. S. 583, 59 
Sup. Ct. 744, 83 Law Ed. 1001, 1007.” 

CONCLUSION. 

It is respectfully submitted that the personal judgment 
herein complained of should be vacated and set aside. 

James E. Shifflette, 

226 Woodward Bldg., 
Washington 5, D. C., 
Attorney for Appellant. 
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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9232. 


CHARLES H. GAINES, Appellant, 

v. 

THELMA MORGAN GAINES, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


JOINT APPENDIX. 



1 ) Filed Nov 8 1945 

IN [the district court of the united states 

f FOR THE DISTRICT OR COLUMBIA 

j Civil Action ifco. 31498 

t : 

T?helma Morgan Gaines, 330 Maryland Avenue, N. E., 

•! Washington, D. C., Plaintiff 

v. : 

Charles H. Gaines, 3134 ; North Tenth Street, 
Arlington, Virginia, Defendant 

t i 

? Complaint 

^ For Limited Divorce on the Grounds of Cruelty 

J. The plaintiff is a citizen of the United States and a 
boia fide resident of the District of Columbia and has been 
a resident of the said District fdr more than two years next 
preceding the commencement ofj this action, and brings this 
suit in her own right as hereinhfter set forth. The plain¬ 
tiff resided at 216 E Street, N. E., from 1936 to 1943, and 
liai from December 1943 to January 1945 resided at the 
abf>ve-mentioned address. Thereafter the plaintiff moved 
to j|935 K Street, N. W., and resided there for about five or 
six weeks, and then temporarily left the jurisdiction, but 
ha ? since returned to 330 Maryland Avenue, N. E. 

2. The defendant, CHARLES H. GAINES, is a citizen of 
the United States and a resident of Arlington, Virginia, 
and is sued in his own right asihereinafter set forth. 

3. Heretofore, to wit, on tl^e fourteenth of February, 
1942, the plaintiff and defendant were lawfully married 
in»Greenville, Pitt County, North Carolina, by a person 
duly authorized to perform the marriage ceremony. 

L As a result of this marriage one child was born, Scar¬ 
lett Ann Gaines, who was born on November 29, 1944, at 
Girfield Hospital, Washington, D. C., and who is at the 
pijesent time in the custody of the defendant. 


t 
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2 5. The plaintiff has at all times conducted and 
demeaned herself as an affectionate and considerate 

wife. Notwithstanding the same, the defendant has, over a 
period of time commencing shortly after the said marriage, 
treated the plaintiff with extreme cruelty. 

6. Shortly after the said marriage, the defendant took 
to drinking alcoholic beverages excessively and almost daily 
came home in an intoxicated condition, and while in said 
condition insisted upon arguing with the plaintiff con¬ 
tinuously and has threatened the plaintiff and kept her in 
such a highly nervous state of exhaustion that she has been 
unable to sleep for considerable periods of time and has 
been under the care of a doctor from time to time as a result 
thereof. 

7. Shortly following said marriage and almost con¬ 
tinuously thereafter defendant has failed to support the 
plaintiff or their infant child when said child was in the 
custody of the plaintiff, so that it became necessary for the 
plaintiff to depend upon her father for the necessities of 
life for herself and child. The majority of the time during 
the aforesaid marriage the defendant refused to work, al¬ 
though he is an able-bodied man, and is at the present time 
working, earning a substantial salary, despite which he has 
failed and refused to support the plaintiff since her return 
from the hospital. The defendant lias been cruel and 
abusive and negligent toward the plaintiff in many other 
ways not specifically enumerated. 

Wherefore, the premises considered, plaintiff prays: 

1. That upon a final hearing hereof, the plaintiff be 
awarded a decree of limited divorce of and from the de¬ 
fendant, CHARLES H. GAINES, upon the grounds of 
cruelty. 

2. That the plaintiff be granted alimony pendente lite, 
and upon a final hearing hereof be granted permanent ali¬ 
mony, counsel fees, and court costs. 

3 3. That plaintiff be granted permanent custody of 
said minor child, Scarlett Ann Gaines, upon a final 

hearing hereof. 
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4. And for such other and further relief as to this Honor¬ 
able Court may seem just and proper. 

| Thelma Morgan Gaines. 


4 « Summons in a civil action D. C. Form No. 45 Rev. 
| DISTRICT COURT OF THE UNITED STATES 

* for the 
District of Columbia 

* Civil Division 

j Civil Action File No. 31498. 

* 

Summons. 

| THELMA MORGAN GAINES, Plaintiff 

f v - ! 

t CHARLES H. GAINES, Defendant. 

T6 the above named Defendant: 

You are hereby summoned and required to serve upon 
Morris Benson, plaintiff’s attorney, whose address is 
203 Woodward Bldg., Wash. 5, D. C., an answer to the 
complaint which is herewith served upon you, within 20 
ddys after service of this summons upon you, exclusive of 
the day of service. If you fail to do so, judgment by default 
wyl be taken against you for ^ the relief demanded in the 
complaint. 

I CHARLES E. STEWART, 

Clerk of Court. 

| By ANNE N. LYDDANE, 

j Deputy Clerk. 

Date: Nov. 8, 1945 [Seal of Court] 

• f • • • • • • • • • 


t 
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5 Return on Service of Writ on Non-Resident. 

I, G. Stuart Hamm, a duly qualified Deputy United 
States Marshal, for the Eastern District, State of Virginia, 
hereby certify that I served the within writ upon Charles 
H. Gaines personally on the 22nd day of November, 1945, 
at 10:00 o’clock M. at 3124 N. 10th St., Arlington, Vir¬ 
ginia by handing him a true copy thereof, together with 
a copy of Plaintiff’s Complaint, Motion and Affidavit, and 
made the contents of same known to him. Said Charles 
H. Gaines is a non-resident of the District of Columbia. 

R. L. AILWORTH, 

United States Marshal. 

By G. STUART HAMM, 

Deputy United States Marshal. 

Marshal’s Fees 
Travel $1.50 
Service 2.00 

3.50 

Subscribed and sworn to before me, a Notary Public this 
27th day of November 1945. 

[Seal] LILLIAN S. ELLMORE. 

My Commission expires August 22, 1949. 

• ••*•*••*# 

6 Filed Dec 4 1945 

Answer of Defendant to Complaint for Limited Divorce. 

First Defense. 

1. The complaint fails to state'a cause of action against 
the defendant upon which relief requested may be granted 
because: 
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fa) Paragraph 1 of the Complaint states that plaintiff 
nnfved from #935 K Street, N. W., Washington, D. C., in 
M&rch, 1945, “and then temporarily left the jurisdiction”. 
The complaint does not state that in the months of June 
aivd July, 1945, that defendant did live in the home of the 
defendant in Arlington, Arlington County, State of Vir¬ 
ginia, in the relation of husband and wife and therefore, 
is ineligible for the relief sougnt and does not comply with 
District of Columbia Code (1940), Chapter 4, Section 
16-401, or Rule 24 (b) of District Court of the United States 
foV the District of Columbia. 

(b) The suit is for limited divorce based upon cruelty. 
The complaint fails to allege, show or exhibit one act of 
crjuelty by the defendant against plaintiff. 

Second Defense. 


<1. Complaint seeks relief in the form of a limited decree 
of divorce (cruelty), alimony pendente lite and perma- 
n|ntly, counsel fees, court costs and custody of a minor 
c$ild. The complaint alleges residence of defendant and 
that of the minor child to be in Arlington, Virginia. 
7 \ The return of original service of process against the 
> defendant shows service of said process outside of 
tUe District of Columbia, to wit: service of process on the 
defendant in Arlington, Arlington County, Virginia, and 
therefore, the only relief that can be decided and rendered 
in this case is the relation (marital) or status of the 
parties. This Honorable Court does not have jurisdiction 
under the service of process described to enter a personal 
decree against defendant nor does the court have juris¬ 
diction over the non-resident minor child of the parties. 


Third Defense. 

[The Third Defense is a complete answer in denial to 
tjie merits of the complaint filed by appellee below. Except 
fjor this statement, it is not considered essential that the 
tnird defense be printed in extenso.] 


f- 
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Wherefore, the premises considered, plaintiff [defendant] 
demands:— 

1. That the complaint for divorce be dismissed with 
allowance of proper costs to defendant. 

2. That in event the Court feels that the interests of the 
parties and those of the minor child will be best served by 
a hearing on the merits (third defense), then upon such 
hearing, custody of the child be awarded permanently to 
the defendant or the mother of the defendant who is 
presently caring for the child in her home in Arlington, 
Arlington County, Virginia. 

CHARLES H. GAINES. 

JAMES E. SHIFFLETTE, 

226 Woodward Building, 

Washington 5, D. C., 

Attorney for Defendant. 

• #•#•••••# 
13 Order for Alimony Pendente Lite. 

The motion for alimony pendente lite on behalf of the 
plaintiff, filed in the above-entitled matter, having come on 
for hearing before this Honorable Court on the eleventh 
day of January, 1946, and the same having been argued by 
respective counsel herein in open court, it is by the Court 
this 16th day of January, 1946 

Ordered, Adjudged and Decreed that the defendant, 
Charles H. Gaines, be and he is hereby ordered to pay to 
the plaintiff, Thelma Morgan Gaines, as alimony pendente 
lite, through her attorney of record, the sum of fifty dollars 
($50.00) per month, commencing on the eleventh day of 
January, 1946, and payable on the eleventh day of each and 
every month thereafter until further order of this Court. 

By the Court 

ALEXANDER HOLTZOFF, 
Justice. 



s 


I 

1 

i 

slen: 

J. E. SHIFFLETTE, 

Attorney for Defendant. 

[supersedeas bond fixed at $1000. HOLTZOFF. 
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Filed Jan 22 1946 
Motion to Set Aside Order of Court. 


1. Comes now the defendant, Charles H. Gaines, through 
his attorney, appearing specially for the purpose of this 
mfotion, and moves the court to set aside and for nought 
h6ld, the order of court, dated the 16th day of January, 
1^46, as improvidently entered and for reason therefor re¬ 
spectfully refers the court to the points and authorities 
fijod herewith. 

! JAMES E. SHIFFLETTE, 

226 Woodward Bldg., 

} Washington 5, D. C., 

! Attorney for Defendant. 
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Filed Feb 1 1946 


\ Memorandum. 

i 

J The defendant moves to set aside a prior order issued 
Ip* this Court directing the defendant to pay alimony 
]>tmdente lite. This action is f brought to obtain a limited 
divorce. The defendant being out of the jurisdiction, per¬ 
sonal service was had on him ? in Virginia. In other words, 
tpe case is one of constructive service. The defendant 
apparently takes the position i that although this court has 
jurisdiction to award a decree of limited divorce on the 
bjasis of constructive service, it has no authority to enter 
ajn order for the payment of alimony. 
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It is the view of this Court, however, that the defendant 
misconceives the applicable rules of law. It may well be 
that an order for the payment of alimony is not enforce¬ 
able by contempt proceedings under the circumstances of 
this case. It was held in Thompson v. Tanner, 53 App. 
D. C. 3, 7, that in an action for limited divorce an order 
for the payment of alimony pendente lite may be made and 
that the order may be enforced by sequestration of property 
located within the District of Columbia. The court in 
20 that case suggests that there may perhaps be a 
different rule in respect to a final decree for absolute 
divorce. 

It further appears that the defendant in his answer sets 
up lack of jurisdiction over the person as a defense only as 
against a personal judgment, but submits himself to the 
jurisdiction of this court in respect to the marital status. 
It may be questionable whether submission to the juris¬ 
diction of this court for one purpose is not equivalent to 
a waiver of the defense of lack of jurisdiction for any other 
purpose so far as concerns this action. It is not necessary, 
however, to pass upon this question in view of the fact 
that Thompson v. Tanner, supra, seems to sustain the 
authoritv of this court to render the order that has been 
made. 

The court should not be astute to find ways whereby a 
husband may escape an adjudication on the merits as to 
his obligation to support his wife and children. 

The motion to set aside the order for alimony is denied. 

ALEXANDER HOLTZOFF, 
Associate Justice. 

January 31,1946. 



